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If the option set out in the evidence was a mere offer to sell, then in 
accordance with its terms acceptance by paying money to the defendant 
was necessary in order to complete a binding contract. In that view of 
the case the payment never having been made there was no acceptance 
of the offer, and therefore no contract. But the option in this case 
amounted to something more than an offer to sell; in fact, the option 
agreement was from the first a unilateral contract to sell and transfer 
stock upon condition that payment be made at a certain time. The 
subsequent agreement as to place of payment was an ordinary bilateral 
agreement consisting of mutual promises. The court's opinion that this 
latter agreement was without consideration was, therefore, probably 
erroneous. By these agreements the defendant placed himself under a 
liability to the promisee which because of the consideration paid him he 
could not extinguish by revocation. There was also created in the other 
party a power which if exercised would operate to put the defendant 
under a legal duty to deliver the shares of stock. The performance of 
such a condition in the case of land options of a similar nature has been 
held in innumerable cases to create not only a legal duty in the defendant 
but also an equitable duty. Ross v. Parks (1890) 93 Ala. 153; cf. Johns- 
ton v. Trippe (1887) 33 Fed. 530; Smith v. Bangham (1909) 156 Cal. 
359. The court in the principal case thought that, as there was no 
mutuality of remedies, there could be no decree for specific performance. 
In each of the cases cited the same rule was presented to the court and, 
dismissed as not being applicable. Obviously, it always must be so held 
if the courts are to enforce unilateral contracts, for in such contracts the 
duties being all on one side, there can be but one party entitled to a 
remedy. Because of their peculiar nature when not obtainable in the 
open market, shares of stock of a private corporation have always been 
considered to be proper subject matter for equitable relief, and it is not 
easy to understand why option contracts that are specifically enforceable 
as regards land are not enforceable in cases like the one under discussion. 
It is submitted that the decision is contrary to precedent and sound legal 
reasoning. Two other considerations are necessary in this case to show 
that the plaintiff was entitled to recover. The defendant having made it 
impossible for the other party to perform the condition, and the tender 
remaining good, the defendant's duty to transfer was absolute and should 
have been enforced. Rockland-R. Lime Co. v. Leary (1911) 203 N. Y. 
469. Of course an assignee by performing in like manner should be 
granted the same relief. Cf. House v. Jackson (1893) 24 Or. 89. See 
Professor Arthur L. Corbin, Option Contracts (1914) 23 Yale Law 
Journal, 641. C. M. 



Sales — Fraud on Seller by Impersonation.— Phelps v. McQuade 
(1917) 115 N. E. (N. Y.) 441. — A person, for value and without notice 
of the defect in title, bought personal property from one who had obtained 
it by falsely representing himself to be another. Held, that his title was 
paramount to that of the original vendor ; also that if the owner intended 
to sell the property to the person with whom he dealt, the title passed, 
though he may have been deceived as to his identity, or responsibility, 
and an innocent purchaser from the fraudulent vendee was protected. 
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There are three types of cases that have arisen, involving the effect 
of fraud by impersonation on the passing of title. In the last analysis it 
is a question of the intention of the parties. The principal case follows 
the doctrine laid down in the Massachusetts courts, where it has been 
held that the fraudulent vendee gets a voidable title, the dominant inten- 
tion of vendor being to pass title to the person who stands before him, 
and with whom he is dealing. Edmunds v. Merchants' Despatch Co. 
(1883) 135 Mass. 283; Hickey v. McDonald (1907) 151 Ala. 497; Willis- 
ton, Sales, sec. 635; see also 13 L. R. A. (N. S.) 413. A Missouri case 
is opposed to the above in reasoning, if not in actual decision. Loeffel 
v. Pohlman (1892) 47 Mo. App. 574. In another class of cases, goods 
have been ordered by mail by a defrauder, who writes in the name of 
some other person in good credit, thereby inducing the vendor to ship 
the goods to the writer of the letter. It has been held that a bona fide 
purchaser for value and without notice is not protected, on the ground 
that the fraudulent vendee has not obtained title. Cundy v. Lindsay 
(1878) 3 App. Cas. 459; Newberry v. Norfolk Ry. Co. (1903) 133 N. C. 
45. The fact that the vendor deals with the vendee personally rather 
than by letter is material in determining the question of intent. The third 
class of cases arises where a person fraudulently represents that he is 
the agent of another, and thereby obtains possession of the goods. In 
such a case the weight of authority is that no title passes, inasmuch as 
the vendor intends the title to pass to a principal, who in fact has not 
ordered the goods, and the agent gets no title, since the seller does not 
intend to transfer the property in the goods to him. Kingsford v. Merry 
(1856) 1 H. & N. 503; Rodliff v. Dallinger (1886) 141 Mass. 1 ; Hentz v. 
Miller (1883) 94 N. Y. 64; contra, Hawkins v. Davis & Baxter (1875) 
Tenn. 506; Sword v. Young (1890) 89 Tenn. 126. 
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